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In the Court of Appeals of the District of Columbia 


No. 2565. 

John L. Prosise, Appellant, 
vs. 

Howard W. Phillips. 


a Supreme Court of the District of Columbia. 

At Law. No. 55461. 

Howard \V. Phillips, Plaintiff, 

vs. 

John L. Prosise, Defendant. 

United States of America, 

District of Columbia, 88: 

He it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed January 31, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55461. 

Howard W. Phillips 
vs. 

John L. Prosise. 

1. The plaintiff Howard W. Phillips, sues the defendant John L. 
Prosise, for money payable by the defendant to the plaintiff for that 
on the 4th day of September 1912 by his promissory note now over¬ 
due, the defendant promised to pay to the order of himself at United 
States Trust Co., 7th & G Sts., N. W., Eight hundred and seventy- 
five dollars and seventy-four cents ($875.74) and interest thereon at 
the rate of 6% per annum, on Dec. 15, 1912 after date. That the 
1—2565a 
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JOHN L. PROSISE VS. HOWARD W. PHILLIPS. 


said note was endorsed by the said John L. Prosise to the United 
States Trust Co. and demand, protest and notice waived in writing 
thereon. That the said note has been assigned in writing to the 
plaintiff herein who is now the holder thereof. That the said de¬ 
fendant has not nor has anyone for him paid the said note nor any 
part thereof. 

Wherefore, the plaintiff claims $875.74 and interest thereon at the 
rate of 0% per annum from Septemlier 4, 1912, l>esides costs. 

2. The plaintiff Howard W. Phillips, sues the defendant, John 
L. Prosise, for money payable by the defendant to the plain- 
2 tiff for goods sold and delivered by the plaintiff to the de¬ 
fendant; and for work and materials provided by the plain¬ 
tiff for the defendant at his request; and for money lent by the plain¬ 
tiff to the defendant; and for money paid by the plaintiff for the de¬ 
fendant at his request; and for money received by the defendant 
for the use of the plaintiff; and for money found to be due from the 
defendant to the plaintiff on accounts stated between them. 

Wherefore, the plaintiff claims $875.74 and interest on the said 
sum from Sept. 4, 1912, besides costs. 

II. WINSIIIP WHEATLEY, 

Attorney for Plaintiff. 


Affida vit. 


District of Columbia, 


Howard W. Phillips being first duly sworn on oath deposes and 
says that he is the plaintiff in the above entitled suit and has per¬ 
sonal knowledge of the matters herein stated. That he has read the 
declaration hereto annexed and the facts stated therein are true. 
That the defendant in said suit, John L. Prosise, is justly indebted 
to the plaintiff in the full sum of $875.74 and interest thereon at 
the rate of six per cent per annum from {September 4th, 1912. Said 
indebtedness is shown by a promissory note, copy of which is hereto 
annexed and marked “Exhibit A,” to which reference is 
3 hereby made. Said note is dated Washington, D. C., Septem¬ 
ber 4, 1912, and payable on December 15, 1912, after date 
to the order of “self,” meaning the defendant herein, for the sum 
of $875.74 and interest thereon at the rate of six per cent per an¬ 
num. Said note was payable at the United States Trust Company, 
7th & G Sts., N. W., and was executed and delivered and signed and 
also endorsed by the genuine signature of the defendant, 
said signature appearing “John L. Prosise.” Said defend¬ 
ant waived in writing demand, protest and notice on said 
note. Said note was thereupon delivered to the United States Trust 
Company, and was presented for payment in due course, but was dis¬ 
honored. The said note was assigned in writing by the United States 
Trust Company to the plaintiff herein, who is now the holder thereof. 
That although often demanded the defendant has not, nor has any 
one for him, paid said note nor any part thereof and there is now due 
and owing to the plaintiff by the defendant the full sum of $875.74 
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and interest thereon at the rate of six per cent per annum from Sep¬ 
tember 4, 1912, exclusive of all set offs and just grounds of defense. 


HOWARD W. PHILLIPS. 


Subscribed and sworn to before me this 11 day of January, 1913. 

[seal.] L. E. SCHREINER, 

Notary Public, D. C. 
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Exhibit “A.” 


$375.74. 


Washington, 1). C., Sept. 4, 1912. 


On Dec. 15, PJ12 after date 1 promise to pay to the order of self, 
Eight hundred and seventy five 74/100 Dollars at United States 
Trust Co., Cor. 7th A G Sts., Value received with interest at the rate 
of 6% per annum. 

JOHN L. PROSISE. 


Endorsement on back: Demand, notice and protest waived by all 
parties hereon. John L. Prosise. 


5 Plea. 

Filed March 1, 1913. 

* * . * * * * . * 

Now comes the defendant, John L. Prosise, by his attorney, and 
for a plea to the declaration filed in the above entitled cause and to 
each count thereof says that he never promised in manner and form 
as alleged. 

And for a further plea to the declaration and to each count thereof 
the defendant says that he is not indebted in manner and form as in 
said declaration alleged. 

LEO P. HARLOW, 
Attorney for Defendant. 

Service accepted this 1st day of March 1913. 

H. WINSHIP WHEATLEY, 

I. S., 

A tty for Pl’t’ff. 

i • i 

Affidavit of Defense. 

District of Columbia, ss: 

John L. Prosise, being first duly sworn on oath deposes and says; 
that he 'is the defendant in the above entitled cause and has personal 
knowledge of the matters and things herein stated; he admits 

6 that he is the maker of the note set out in the declaration, 
but avers that said note was made and delivered and so ac¬ 
cepted with the understanding and agreement hereinafter set out; 
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JOHN L. PROSISE VS. HOWARD W. PHILLIPS. 


that on or about December 1908 this defendant was an accommoda¬ 
tion endorser upon certain notes of various individuals given to the 
E. Morrison Paper Company, and by said company discounted at 
the Merchants and Mechanics Savings Bank (the proceeds of said 
discounts being passed to the credit of the said E. Morrison Paper 
Company), he being at the time of said endorsements the treasurer 
of the said E. Morrison Paper Company; that at the time of the 
agreement herein mentioned, (about February 1911) the said E. 
Morrison Paper Company had become bankrupt, and this deponent 
by reason thereof, had no occupation and was the owner of no prop¬ 
erty out of which a judgment against him might lx? realized if he 
was sued on said notes: that in addition, there was doubt as to his 
liability thereon. Furthermore, several of the makers of said notes 
were in a critical financial condition and subsequently went into 
bankruptcy. One of the said notes for $900. was made by the 
Wilkins-Sheirv Printing Company, which at the time of the agree¬ 
ment herein mentioned was in the hands of a receiver: the maker 
of another note for $117.00. William T. Stormont, was in a critical 
financial condition and was subsequently sold out by his creditors; 
another note for $81.20 was made by II. L. Rothrock who had made 
an assignment for the benefit of his creditors, leaving the maker of 
only one note for $362.00. Norman T. Elliott, whose affairs were not 
in litigation or had become bankrupt. In view of the fore- 
7 going facts, the defendant being anxious to protect his good 
name and credit, agreed with the Merchants and Mechanics 
Savings Bank to pay them the sum of $593.00 in cash (which he 
did) and to give them a note for $1,018.44 which covered in full the 
above mentioned notes upon which he was an endorser for said E. 
Morrison Paper Company, the $593.00 cash payment representing 
several other claims which the said bank claimed to hold against this 
deponent on account of other notes of the E. Morrison Paper Com¬ 
pany. which he had endorsed as aforesaid: that said note was made 
and delivered to the said Merchants and Mechanics Savings Bank 
and accepted by them with the distinct understanding that they 
would proceed to collect whatever they could from the estates of the 
makers of said notes and credit the same on the said note given them 
by deponent as aforesaid, and with the further understanding that 
he was to curtail said note at such times and in such amounts as he 
conveniently could, and that if he. under such arrangement, had 
completed the payment of said note l>efore anything had been 
realized from the estates of the makers aforesaid, that said bank was 
to assign its rights against said parties to him, but that in no event 
was he to be called upon to pay said note or any part thereof, except 
as he could conveniently do so as aforesaid until the bank had ex¬ 
hausted all possible efforts to obtain the amounts due from the estates 
of the makers of the notes aforesaid; that said Merchants and Me¬ 


chanics Savings Bank was subsequently merged with the United 
States Trust Company, which company took this deponent’s 
8 note with the understanding aforesaid; that pursuant to said 
agreement, this deponent has from time to time paid inter¬ 
est on the note he gave as aforesaid, and the said bank obtained cer- 
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tain sums from the bankrupt estate of the Wilkins-Sheiry Printing 
Company, which they applied to the payment of his original note, 
whereupon he gave them the note sued upon in this cause. De¬ 
ponent is informed and believes and expects to prove at the trial of 
this case that other amounts of money have been paid upon said note 
sued upon, and for which he is entitled to credit, under the agree¬ 
ment aforesaid, but all information as to other payments to which 
he is entitled to credit, is in the possession of the United States Trust 
Company and the plaintiff. That the plaintiff in this suit is assist¬ 
ant to the treasurer of the United States Trust Company, and had 
and has full knowledge of the agreement hereinbefore set out, and 
that if said note has been assigned to him as alleged in his affidavit, 
the assignment was after maturity and with full knowledge of the 
agreement aforesaid. Deponent therefore avers that said note was 
made and delivered conditionallv as aforesaid and said conditions 
have not been fulfilled, and also that the credits as above mentioned 
and to which he is rightfullv entitled, have not been made bv the 
said plaintiff, or the United States Trust Company, and further that 
the bank’s claim against the E. Morrison Paper Company is still 
pending and undetermined, and that it has taken judgments on the 
notes above mentioned of Norman T. Elliott and William T. Stor¬ 
mont, but has made no effort to collect said judgments, as it 
0 agreed to do before calling upon the deponent for the pay¬ 
ment of the said note. Deponent therefore says that he has 
a just and valid defense to the claim aforesaid. 

JOHN L. PROSISE. 


Subscribed and sworn to before me this 28th dav of Februarv. 
A. D. 1913. 

[seal.] ALBERT C. WELLS, 

Notary Public, D. C. 


Motion for Judgment. 

Filed March 11, 1913. 

* * * * * * * * 

Now comes the plaintiff by 11. Winship Wheatley, his attorney 
and moves the court for judgment for want of sufficient affidavit of 
dofensp 

H. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 

Mr. Leo P. Harlow, Attorney for Defendant. 

Dear Sir: Please take notice that I shall call the above motion 
to the attention of the court on the 14th day of March, 1913 
10 at 10 o’clock, A. M. or as soon thereafter as counsel can be 

heard. 

H. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 



JOHN L. 1’ROSlSE VS. HOWARD W. PHILLIPS. 


Supreme Court of the District of Columbia. 

Friday, April Ath, 1913. 

Session resumed pursuant to adjournment, lion. Daniel Thew 
Wright, Justice presiding. 

* ***** * 

Now comes on for hearing plaintiff’s motion for judgment under 
the Seventy-third Rule, whereupon, defendant moves for leave to 
file a substitute affidavit of defense, which is granted and said motion 
for judgment is continued for hearing on the 11th instant. 

Amended Affidavit of Defense. 

Filed April 10, 1913. 


District of Columbia, ss : 

John L. Prosise, being first duly sworn on oath deposes and says; 
that he is the defendant in the above entitled cause and has 

11 personal knowledge of the matters and things herein stated; 
lie admits that he is the maker of the note set out in the 

declaration, but avers that said note was made and delivered and so 
accepted with the understanding and agreement hereinafter set 
forth; that on or about December 1908, this defendant was an 
accommodation endorser upon certain notes of various individuals 
given to the E. Morrison Paper Company, and by said company dis¬ 
counted at the Merchants and Mechanics Savings Rank (the proceeds 
of said discounts being passed to the credit of the said E. Morrison 
Paper Company), he being at the time of said endorsements the 
treasurer of the said E. Morrison Paper Company; that at the time 
of the agreement herein mentioned (about February 1911) the said 
E. Morrison Pa]>er Company had become bankrupt, and this de¬ 
ponent by reason thereof, had no occupation and was the owner of 
no property out of which a judgment against him might be realized 
if he was sued on said notes; that in addition, there was doubt as to 
his liability thereon. Furthermore, several of the makers of said 
notes were in a critical financial condition and subsequently went 
into bankruptcy. One of the said notes for $900. was made by the 
Wilkins-Sheiry Printing Company, which at the time of the agree¬ 
ment herein mentioned was in the hands of a receiver; the maker of 
another note for $117.00. William T. Stormont, was in a critical 
financial condition and was subsequently sold out by his creditors; 
another note for $81.20 was made by H. L. Rot brock who had made 
an assignment for the benefit of his creditors, leaving the maker 
of only one note for $362.00, Norman T. Elliott, whose affairs 

12 were not in litigation or had liecome bankrupt. In view of 
the foregoing facts, the defendant being anxious to protect 

his good name and credit, agreed with the Merchants and Me¬ 
chanics Savings Bank to pay them the sum of $593.00 in cash 
(which he did) and to give them a note for $1,018.44 which cov- 
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ered in full the above mentioned note;* upon which he was an en¬ 
dorser for said E. Morrison Paper Company, the $593.00 cash pay¬ 
ment representing several other claims which the said bank claimed 
to hold against this deponent on account of other notes of the E. 
Morrison Paper Company, which he had endorsed as aforesaid; that 
said note was made and delivered to the said Merchants and Me¬ 
chanics Savings Hank and accepted by them with the distinct un¬ 
derstanding that they would proceed to collect whatever they could 
from the estates of the makers of said notes and credit the same on 
the said note given them by deponent as aforesaid, and with the 
further understanding that he was to curtail said note at such times 
and in such amounts as he conveniently could, and that if he, under 
such arrangement, had completed the payment of said note before 
anything had been realized from the estates of the makers aforesaid, 
that said bank was to assign its rights against said parties to him, 
but that in no event was he to be called upon to pay said note or any 
part thereof, except as he could conveniently do so as aforesaid until 
the bank had exhausted all possible efforts to obtain the amounts due 
from the estates of the makers of the notes aforesaid; that said 
Merchants and Mechanics Savings Bank was subsequently 

13 merged with the United States Trust Company, which com¬ 
pany took this deponent’s note with the understanding afore¬ 
said; that pursuant to said agreement, this deponent has from time 
to time paid interest on the note he gave as aforesaid, and the said 
bank obtained certain sums from the bankrupt estate of the Wilkins- 
Sheirv Printing Company, which they applied to the payment of 
his original note, whereupon he gave them the note sued upon in 
this cause. Deponent avers that in addition to the Wilkins-Sheiry 
Printing Company credit above mentioned, he is entitled to other 
credits upon said note, under the agreement aforesaid, which have 
not been made by the United States Trust Company or plaintiff, 
which facts he expects to prove at the trial of this case, but he can¬ 
not now more specifically set forth said credits, as the information 
concerning same is in the possession of the United States Trust 
Company and plaintiff. That the plaintiff in this suit is assistant 
to the treasurer of the United States Trust Company, and had and 
has full knowledge of the agreement hereinbefore set out, and that 
if said note has been assigned to him as alleged in his affidavit, the 
assignment was after maturity and with full knowledge of the 
agreement aforesaid. Deponent therefore avers that said note was 
made and delivered conditionally as aforesaid and said condition* 
have not been fulfilled, and also that the credits as above mentioned 
and to which he is rightfully entitled, have not been made by the 
said plaintiff, or the United States Trust Company, and further that 
the bank’s claim against the E. Morrison Paper Company is still 

pending and undetermined, and that it has taken judgments 

14 on the notes above mentioned of Norman T. Elliott and 
William T. Stormont, but has made no effort to collect said 

judgments, as it agreed to do before calling upon the deponent for 
the payment of the said note. Deponent therefore says that he has 
a just and valid defense to the claim aforesaid. 

JOHN L. PROSISE. 


8 


JOHN L. PROSISE VS. HOWARD W. PHILLIPS. 


Subscribed and sworn to before me this 10th day of April A. D. 
1913. 

[seal. ] FREDERICK STOHLMAN, 

Notary Public, D. C. 

Supreme Court of the District of Columbia. 

Friday, April 11th, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

******* 

Upon .consideration of plaintiffs motion filed herein by his at¬ 
torney for judgment for want of suflicient affidavit of defense, it is 
ordered that said motion be, and the same is hereby granted. Where¬ 
fore, it is considered that the plaintiff' herein recover of defendant 
the sum of Eight Hundred Seventy-five and 74/100 Dollars 
($875.74) with interest thereon from September 4th 1912, 
15 together with costs of suit to be taxed by the clerk and have 
execution thereof. 


Order for Appeal. 

Filed April 10, 1913. 

******* 

The Clerk of said Court will please enter an appeal to the Court 
of Appeals by defendant and issue citation to the plaintiff. 

Citation waived:— 

LEO P. HARLOW, 
Attorney for Defendant. 

10 Filed Apr. 17, 1913. .J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55401. 

Howard W. Phillips 
vs. 

John L. Prosise. 

The President of the United States to Howard W. Phillips, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal fded in the Supreme Court of the District of 
Columbia, on the 16" day of April, 1913, wherein John L. Prosise 
is Appellant, and you are Appellee, to show cause, if any there be, 
why the Judgment rendered against the said Appellant, should not 
l>e corrected, and why speedy justice should not be done to the parties 
in that behalf. 
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Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 10" day of April 
in the year of our Lord one thousand nine hundred and thirteen. 
[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BU1IRMAN, 

Ass’t Vl’k 

Service of the above Citation accepted this 17 day of April, 1913. 

H. WLNSI11P WHEATLEY, 

Attorney for Appellee. 

[Endorsed:] 7Vi. No. 55401. Law. Equity. Howard W. 
Phillips vs. John L. Prosise. Citation. Issued Apr. 10", 1913. 
Filed Apr. 17, 1913. J. R. Young, Clerk. 


17 Supreme Court of the District of Columbia. 

Monday, April 21st, 1913. 

Session resumed pursuant to adjournment, lion. Daniel Tliew 
Wright, Justice presiding. 

******* 

Upon motion of defendant’s attorney, the penalty of a bond for 
costs on appeal herein is hereby fixed in the sum of One Hundred 
Dollars. 

Memorandum. 

April *25, 1913.—Appeal bond approved and filed. 


Direction* for Preparing Transcript of Record. 


Filed April 20, 1913. 

******* 


The Clerk of the Court will please prepare transcript of record in 
the appeal to the Court of Appeals of the District of Columbia in 
the al>ove entitled cause, and embody the following, viz: 

1. The plaintiff’s declaration, particulars of demand and affi¬ 
davit in support of declaration. . 

18 2. The defendant’s pleas and the affidavit of defense. 

3. Plaintiff’s motion for judgment, for lack of sufficient 


affidavit. 

4. Order of court continuing motion, and giving defendant leave 
to amend affidavit of defense. 

5. Judgment on plaintiff’s affidavit, and for lack of sufficient af¬ 
fidavit of defense. 

6. Noting of appeal, issuance of citation, and acceptance by plain¬ 
tiff’s attorney. 

7. Court’s order fixing cost bond on appeal, approval and filing 
of bond. 

8. This designation. 
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Attorney for Defendant. 
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Designation by Plaintiff for Record on Appeal. 

Filed April 29, 1013. 


The Clerk of the Court will please include in the transcript of 
record in the appeal to the Court of Appeals in the above entitled 
case, the following, in addition to those papers specified by the de¬ 
fendant. 

1. Defendant s substituted and amended affidavit of defense. 

11. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 
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* 


* 


. 1 ssign me n t of Erro rs. 

Filed May (>. 1913. 

* * * 


* 


★ 


The Court erred as follows:— 

1. In holding that the original affidavit of defense was insuf¬ 
ficient. 

2. In holding that the amended aflidavit of defense was insuf¬ 
ficient. 

LEO 1\ HARLOW, 

Attorney for Defendant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Colum bia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
19, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55401 at Law, wherein Howard 
W. Phillips is Plaintiff and John L. Prosise is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 7th day of May, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2565. John L. Prosise, appellant, vs. Howard W. Phillips. Court 
of Appeals, District of Columbia. Filed May 27, 1913. Henry W. 
Hodges, Clerk. 
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JOHN L. PROSISE, Appellant, 


HOWARD W. PHILLIPS. 


Brief for the Appellant 


Leo P. Harix>w, 
Attorney for Appellant 





















COURT OF APPEALS OF THE DISTRICT OF CO¬ 
LUMBIA. 

October Term, 1913. 

No. 25G5. 


JOHN L. PROSISE, Appellant, 

z r s. 

HOWARD W. PHILLIPS. 


BRIEF FOR THE APPELLANT. 


Statement of the Case. 

This is a suit on a promissory note for $875.74 made at 
Washington, D. C., September 4, 1912, by appellant, pay¬ 
able to himself at United States Trust Co., December 15, 
1912. The note was endorsed by appellant to United States 
Trust Co., and by it assigned in writing to appellee. 

Appellee filed an affidavit of merit with his declaration. 
Appellant, with his pleas, filed an affidavit of defence, upon 
which appellee moved for judgment “for want of sufficient 
affidavit of defence.” Upon hearing, the Court stated that 
it considered the affidavit of defence insufficient, and sug¬ 
gested that appellant amend same, which he did. There¬ 
upon appellee renewed his motion for judgment on the 
same grounds, and upon hearing, same was granted; from 
which appellant appeals: 
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ASSIGNMENT OF ERRORS. 


The Court erred in holding affidavits of defence in¬ 
sufficient. 


ARGUMENT. 


Appellant’s affidavits of defence set up two separate and 
distinct grounds of defence, viz.: 

1st. That the note was made and delivered conditionally; 
and that, as the conditions had never been performed, the 
note had never gone current as a promissory note. 

2d. That appellant was entitled to certain credits on the 
note, which had not been made, and which he expected to 
prove at the trial of the case, but could not more specifi¬ 
cally set forth said credits in his affidavits of defence, as 
the information was in the possession of the United States 
Trust Co. and the appellee. 

The ‘only substantial difference in the original and 
amended affidavits of defence in the following sentence 
therein. 


ORIGINAL AFFIDAVIT. 

Deponent 

is informed and believes and 
expects to prove at the trial 
of this case that other 
amounts of money have been 
paid upon said note sued 
upon, and for which he is en¬ 
titled to credit, under the 
agreement aforesaid, but ail 
information as to other pay¬ 
ments to which he is entitled 
to credit, is in the possession 
of the United States Trust 
Co. and the plaintiff. 


AMENDED AFFIDAVIT. 

Deponent 

avers that in. addition to the 
Wilkins-Sheiry Printing 
Company credit above men¬ 
tioned, he is entitled to other 
credits upon said note, under 
the agreement aforesaid, 
which have not been made by 
the United States Trust 
Company or plaintiff, which 
facts he expects to prove at 
the trial of the case, but he 
cannot now more specifically 
set forth said credits, as the 
information concerning same 
is in the possession of the 
United States Trust Com¬ 
pany and plaintiff. 
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At the hearing upon the motion for judgment upon the 
original affidavit of defence, the Court stated its belief that 
an allegation, upon information and belief, that there were 
credits to which plaintiff was entitled, which he expected to 
prove at the trial, was not sufficient, and suggested that the 
affidavit be amended. The amended affidavit averred that 
the plaintiff was entitled to such credits and expected to 
prove same at the trial. Upon the hearing for judgment 
on the amended affidavit, the Court delivered no opinion. 

THE FACTS SET UP IN APPELLANT’S AFFI¬ 
DAVIT OF DEFENSE CONCERNING CONDI¬ 
TIONAL DELIVERY WERE SUFFICIENT TO EN¬ 
TITLE HIM TO A TRIAL. 

Rejecting tautology, the contents of the affidavit of de¬ 
fence may be stated as follows: Defendant denies any in¬ 
debtedness whatsoever; and alleges that he had transactions 
with C. L. Barnard & Co. relating to the buying and selling 
of stocks, and that there were unsettled matters of account 
between them; that being ill at the time of the execution 
of the note, and too ill to adjust the said accounts, he 
yielded to the urgent solicitation of Barnard & Co. and gave 
them the note to be held by them as security for any balance 
that might be found due them pending a settlement of the 
unadjudicated accounts aforesaid; that the said accounts 
still remain unsettled; that he is not indebted to Barnard & 
Co., but believes that upon fair and just accounting the said 
Barnard & Co. will be found indebted to him; that the said 
note has never been negotiated, the plaintiff holding the same 
without valuable or other consideration and by endorsement 
after maturity. 

******** 

If, as may be fairly inferred from the statement of de¬ 
fence, the note was given, not in settlement of a stated ac- 
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count, or admitted indebtedness, but merely for the accom¬ 
modation of C. L. Barnard & Co., upon an independent 
collateral agreement in respect of a settlement of accounts 
in the future; and the plaintiff, as alleged, came into its 
possession without consideration and after maturity, then 
the defendant ought to have a trial by jury. 

St. Clair v. Conlon, 12 App. D. C., page 164. 

It would seem but reasonable, therefore, that the rule, 
and the affidavit of defence required by it, should be lib¬ 
erally construed in favor of the party’s right to make and 
maintain his defense. The object of the rule, as applied to 
the defendant, is supposed to be to prevent sham and fic¬ 
titious defences, to the hindrance and delay of justice. 
Therefore, when the affidavit is sufficient to satisfy the court 
of the good faith of the defendant in making his defense, 
great strictness ought not to be required. Otherwise, more 
litigation is produced, and delay and expense incurred, by 
appeals and otherwise, than can ever be prevented by the 
rule. 

Lawrence v. Hammond, 4 App. D. C., page 474. 

There is, however, a well drawn distinction between the 
case where an instrument not under seal, as a promissory 
note or other negotiable instrument, has been made or in¬ 
dorsed and delivered on condition which has not been ful¬ 
filled, and the case where such instrument has been deliv¬ 
ered without such condition. In the case of a conditional 
delivery of a note or other instrument, parol evidence may 
be admitted to prove the conditional delivery and non¬ 
fulfillment of the condition, in order to avoid the effect of 
the instrument. This, however, is not to show any modi¬ 
fication, contradiction, or alteration of the written agree¬ 
ment, but that it never became operative, and that its obli- 
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gation never commenced. This principle has been approved 
and applied by the Supreme Court of the United States, in 
the case of Burke v. Dulany, 153 U. S., 228, upon full 
review of all the leading authorities upon the subject. In 
that case, the court, after stating the facts of the case of 
McFarland v. Sikes, 54 Conn., 250, 251, 252, proceeds to 
quote from the opinion of the Connecticut case, with ap¬ 
proval, the following passage: 

“The error was in applying to the case the familiar 
and well established rule that parol evidence is in¬ 
admissible to contradict or vary a written contract. A 
written contract must be in force as a binding obliga¬ 
tion to make it subject to this rule. Such a contract 
can not become a binding obligation until it has been 
delivered. Its delivery may be absolute or conditional. 
If the latter, then it does not become a binding obliga¬ 
tion until the condition upon which its delivery depends 
has been fulfilled. If the payee of a note has it in 
his possession, that fact would be prima facie evidence 
that it had been delivered; but it would be only prima 
facie evidence. The fact could be shown to be other¬ 
wise and by parol evidence. Such parol evidence does 
not contradict the note or seek to vary its terms. It 
merely goes to the point of its non-delivery. The note 
in its terms is precisely what both the maker and the 
payee intended it to be. No one desires to vary its 
terms or to contradict them/’ 

Randle v. Davis Coal Co., 15 App. D. C., page 361. 

Discussing the question of conditional delivery, this 
Court, in Knight v. Walker Brick Co., 23 App. D. C., 524, 
says: 


It is contended that oral testimony may be received 
to show that an instrument, though in writing, never 
became an obligation. This principle is accurate 
enough, but applicable only to appropriate cases. The 



mere writing of promissory notes creates no obliga¬ 
tion ; it is in the making current of the promise by 
delivery of the note that the obligation is found. If 
one writes a note and it be stolen, or if he deliver it. 
not to go current yet as a promise, or to become effec¬ 
tive as a promise only upon a contingency, he may 
always prove the fact of the matter against an orig¬ 
inal party. This is not to vary the terms of the prom¬ 
ise. but to show in point of fact that no promise at alt 
had ever gone current. 

“The issue here is between the original parties to the 
note. And the evidence offered by the appellant, and 
excluded by the court, did not in any true sense con¬ 
tradict the terms of the writing in suit, nor vary their 
legal import, but tended to show that the written in¬ 
strument was never, in fact, delivered as a present con¬ 
tract, unconditionally binding upon the obligor accord¬ 
ing to its terms from time of such delivery, but was left 
in the hands of Dulaney, to become an absolute obli¬ 
gation of the maker in the event of his electing, upon 
examination or investigation, to take the stipulated in¬ 
terest in the property in question. In other words, 
according to the evidence offered and excluded, the 
written instrument, upon which this suit is based, was 
not—except in a named contingency—to become a con 
tract, or a primossory note which the payee could ii 
any time rightfully transfer. Evidence of such an oral 
agreement would show that the contingency never hap 
pened, and would not be in contradiction of the writing. 
It would prove that there never was any concluded, 
binding contract entitling the party who claimed the 
benefit of it to enforce its stipulations. The exclusion 
of parol evidence of such an agreement could be justi¬ 
fied only upon the ground that the mere possession of 
a written instrument, in form a promissory note, by the 
person named in it as payee, is conclusive of his right 
to hold it as the absolute obligation of the maker. 
While such possession is, undoubtedly, prima facie, 
indeed, should be deemed strong evidence that the in- 
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strument came to the hands of the payee as an obliga¬ 
tion of the maker, enforcible according to its legal 
import, it is open to the latter to prove the circum¬ 
stances under which possession was acquired, and to 
show that there never was any complete, final delivery 
of the writing as the promissory note of the maker, 
payable at all events and according to its terms. The 
rule that excludes parol evidence in contradiction of a 
written agreement presupposes the existence in fact of 
such agreement at the time suit is brought. But the rule 
has no application if the writing was not delivered as 
a present contract.” 

Burke v. Dulaney, 153 U, S., 228. 

APPELLANT’S ALLEGATION THAT HE WAS 
ENTITLED TO CERTAIN CREDITS WHICH HAVE 
NOT BEEN MADE ON THE NOTE IN SUIT, WERE 
SUFFICIENT TO ENTITLE HIM TO A TRIAL. 

In the case of The Richmond versus Cake, 1 App. D. C. 
447, the landlord sued for rent and filed an affidavit of merit, 
to which defendant replied by filing an affidavit of defense 
in which he set up an eviction, stating that on the day when 
the Marshal undertook to execute writs of attachments that 
had been issued, he took complete possession and control of 
the Richmond flats and evicted and ousted defendant from 
same, and that he was informed and believed and expected 
to prove at the trial that this was done under the direction 
and authority of the plaintiff. 

The court held that this affidavit of defense was sufficient, 
saying, in the course of its opinion: 

“Eviction by the marshal, without instructions to 
that effect from the plaintiff would, of course, con¬ 
stitute no sufficient ground of defense; and the defend¬ 
ant does not swear that the marshal, in the alleged 
eviction, acted under instructions from the plaintiff, 
but only that he, the defendant, was so informed and 
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believed, and expected so to prove at the trail. It 
might be difficult, perhaps impossible, upon this state¬ 
ment to hold him for perjury; but it would seem to be 
the best statement that, under the circumstances, he 
could make. He is not supposed to have personal 
knowledge of the instructions eiven by the plaintiff t > 
the marshal. He swears to the fact of eviction, and if 
he was not in fact evicted, he has committed perjury; 
and if he cannot be held for perjury in the other state¬ 
ment, it is an incident in the administration of justice 
for which no provision has been or perhaps can be 
made. The plaintiff is not deprived of any substantial 
rights by being remitted to the ordinary course of jus¬ 
tice and his trial by jury.” 

It is respectfully submitted that the judgment appealed 
from should be reversed. 


Leo P. Harlow, 
Attorney for Appellant. 
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The appellee submits that there are several deficiencies in 
the substituted affidavit of defense filed in this cause and 
shown on pages 6 and 7 of the record, which we beg briefly 
to review. 

L 

The affidavit does not set forth a conditional delivery 
within the meaning of that term, as shown by the cases 
which counsel in his brief has cited. For instance, the case 
of Burke vs. Dulaney, 153 V. S., 228, cited by the appellant, 
was one wheTein a note “was left in the hands of Dulaney 
to become an absolute obligation of the maker in the event 

If 
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of his electing, upon examination or investigation, to take 
the stipulated interest in the property in question. In other 
words, according to the evidence offered and excluded, the 
written instrument upon which this suit was based was not— 
except in a named contingency—to become a contract or a 
promissory note, which the payee could at any time right¬ 
fully transfer.’’ I take this excerpt from page 234. 

The agreement attempted to he set forth in the affidavit 
of defense, we submit, is not one of conditional delivery, 
but an attempt to show a concurrent parol agreement con¬ 
tradicting the terms of the note. The terms of the note 
were that he should pay, at all events, the sum of money 
for which the note is written (page 3 of the record). The 
affidavit of defense in substance attempts to set forth that 
he was not to pay it at all events; that he was not to pay 
until convenient for him to do so, and the bank would pro¬ 
ceed to collect from somebodv else. We submit this is not 
a conditional deliverv of the note. A somewhat similar 
situation was before this court in the case of Knight vs. 
W. T. Walker Brick Company, 23 Appeals D. C., 524, in 
which the facts were that the affidavit of defense attempted 
to show that a note for a certain sum was given upon an 
oral agreement that a future credit was to be given upon it, 
and it was then to be considered a promissory note for the 
balance. This court, speaking through the learned justice 
who decided this case below and who sat with this court in 
the decision of that case, said as follows: 

“To the extent that the paper should in future 
become a note for a smaller sum, it is an attempt by 
parol to metamorphose a note for $840 into a note 
for $387.01. Whatever appellant may be ready to 
say about the terms of his promise is but descriptive 
of that which is before the court in physical form, 
descriptive of itself; no matter soever what he may 
claim about promises to pay, and amounts, the senses 
of the court cannot fail to discover that he has prom¬ 
ised to pay $840 ‘three months after date/ and this 
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being written permits the proof of no contrary oral 
promise as a substitute. 

“It is contended that oral testimony may be re¬ 
ceived to show that an instrument, though in writing, 
never became an obligation. This principle is ac¬ 
curate enough, but applicable only to appropriate 
cases.” 

The court then goes on to review the authorities on the 
question, including the following: 

Hums vs. Scott, 117 U. S., 582, where in a suit on a prom¬ 
issory note against the maker evidence was held inadmis¬ 
sible to show the note was not intended to be a promissory 
note, but was given as a memorandum not to l>e enforced 
against the maker. 

Smith vs. Thomas, 29 Mo., 307, wherein there was an 
offer to prove a verbal understanding that a contingency 
not incorporated into the writing had happened, and that 
in consequence the debt was only half of what it purported 
to be by the due bill; but the court was of opinion that the 
contract could not he controlled by an oral agreement made 
concurrently, engrafting upon it a stipulation by which the 
absolute terms should be conditional ones. 

Also other cases of like import. 

We submit, therefore, that, if true, the agreement set 
forth in the affidavit of defense that the Merchants and 
Mechanics’ Savings Bank accepted the note with the dis¬ 
tinct understanding that they would proceed to collect what¬ 
ever thev could from the estate of the makers, and would 
» • 

not call upon this defendant to pay this note, except as 
lie conveniently could, was no other than an oral agreement 
made concurrently and not a good defense, within the mean¬ 
ing of the 73d rule. Authorities along this line are also 
set forth in the Enc. of Law, 2d ed., vol. 4, p. 146. 

We further submit that the terminology employed by the 
defendant, in which he says there was a conditional delivery 
of the note, does not assist the facts which he has set forth 
in the affidavit, which show that it was a concurrent oral 
agreement, in contradiction of the terms of the note. 
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II. 

It is respectfully submitted that even if the learned justice 
below was in error as to the above, that the agreement that 
Prosise should not be called upon to pay until it was con¬ 
venient for him to do so, is too indefinite to be enforced. 
The affidavit does not set forth that Prosise was released 
absolutely, but that the Merchants and Mechanics’ Savings 
Bank would proceed to collect whatever they could from the 
estate of the makers of the note and credit the same on the 
note, and that the defendant would pay or curtail the note 
as he conveniently could, and he should not be called upon 
to pay the note, or any part thereof, except as he conve¬ 
niently could do so. Aside from being a direct contradic¬ 
tion of the terms of his note, we submit that an agreement 
to pay when convenient is so indefinite that the court can¬ 
not enforce it even if true. 


m. 

We submit that the agreement attempted to be set forth 
by tbe defendant’s affidavit of defense is not an agreement 
that there was no consideration for the note. On the other 
hand. Prosise was bound to the Merchants & Mechanics’ 
Savings Bank on the endorsement of other promissory 
notes. lie had endorsed a number of notes that were held 
by the Merchants tfc Mechanics’ Savings Bank, and there is 
nothing shown in the affidavit of defense which would in¬ 
dicate there was any possible defense upon his obligation 
there. We submit that the conclusion which he draws, 
“that in addition there was doubt as to his liability thereon,” 
is not a statement of “such facts as would, if true,” be a 
defense. In other words, the statement of a mere conclu¬ 
sion as distinguished from setting forth the fact is not suf¬ 
ficient for an affidavit. Prosise being bound upon the prom¬ 
issory notes previously held by the Merchants & Meehan- 
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ics’ Savings Bank and giving the note in suit as a renewal of 
those notes, as he alleges, there was no consideration for 
such additional promise, as he alleges was made to him, that 
he should not he called upon to pay until convenient for 
him to do so. In other words, we submit, that there was 
a valid consideration for the note in suit, it, in substance, 
taking the place of the Prosise obligations to the bank, and 
no consideration for the additional promise which is alleged 
to have been made. 

IV. 

The next defect in this affidavit to which we desire to 
call the court’s attention is in relation to the so-called credits. 
The seventy-third rule of the lower court provides the de¬ 
fendant shall file an affidavit of defense— 

0 

denying the right of the plaintiff as to the whole or 
some specified part of his claim, * * * and 

where the defendant shall have acknowledged in his 
affidavit of defense, his liability for a part of the 
plaintiff’s claim, as aforesaid, the plaintiff, if he so 
elect, may have judgment entered in his favor for 
the amount so confessed to he due.” 

The defendant’s affidavit is totally lacking in this particu¬ 
lar. In no way does he attempt to deny some specified part 
of the claim: in no way is there a possibility for the plain¬ 
tiff to elect to take judgment for the amount he confesses: 
in no way is there a compliance with this rule in this re¬ 
spect. The averments as to the credits on the note are in 
the vaguest of terms, in which he says “other credits.” It 
is perfectly apparent from his affidavit that he knows the 
names of the makers of the notes, and he can very easily 
find what credits he is entitled to if he desires to do so. He 
alleges that most of these credits became due through the 
settlement of various cases, and we submit it is perfectly 
apparent, if his affidavit in this particular was filed in good 
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faith, lie could very readily and easily have discovered the 
amount of credit to which he was entitled by reason of the 
various receiverships, and that if he expects to prove them at 
the trial he could have set them forth in his affidavit. Even 
if he should have been relieved from setting forth the 
amounts, which we submit he was not, he surely is not re- 
lieved from setting forth from whom and where the money 
was derived, whereby he is entitled “to other credits upon 
said note,’’ which facts he expects to prove at the trial of 
this case. If he expects to prove them at the trial of the 
case, he surelv must know from whom the monev was de- 
rived; he surely must know something about the amount of 
it. Tf there was anv further monev that was derived from 

* t/ 

the Wilkins-Sheirv Printing Company, which went into the 

hands of the receivers, it would he perfectly well shown by 
the papers in that case, and could have been very readily 
set forth in the affidavit; if anv further monev was derived 

from Stormont, who was sold out bv his creditors, and the 

/ «/ / 

inference the defendant seeks to he drawn, without stating 
it in direct terms, is that we obtained money by such sale, 
it could have been very easily and readilv set forth in what 

l' V %J 

manner we obtained that money and how much. Tf it was 
obtained from Rothrock, it was surely shown by the papers 
in the assignment case, and if it was obtained from the 
Morrison Paper Company or Elliott, the information could 
have been obtained from the records of the courts in the 
respective bankruptcy cases. 

So. we submit, that the affidavit of defense is lacking in 
that good faith which this court has repeatedly said must 
l e shown bv an affidavit of defense, and that rather than 
showing good faith in the defendant the affidavit offered, 
we submit, was drawn in such loose and vague terms as to 
subserve only the purpose of delaying the entry of a judg¬ 
ment. in order to obtain that time, if the view of the defend¬ 
ant is accepted. As was said by this court in the case of 
Columbia Laundry Co. vs. Ellis, 36 App. P. C., 586: 
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"We think the affidavit fatally defective in that it 
states conclusions and not facts, and that taking it 
as a whole, it is lacking in the element of good faith, 
which the rule demands.” 

See also Chapman vs. Coal Co., 11 App. D. C., 390; Bailey 
vs. 1). C., 4 App. D. C., 356. 

We submit, therefore, that the affidavit filed by this de¬ 
fendant, for the reasons herein indicated, was lacking in that 
good faith which the rule requires. 

V. 

Aside entirely from the fact that there seems to be no 
compliance with the decision of this court in the Knight 
case, '23 App. D. C., 522, in the respect that there is no plea 
of set-off which would justify an affidavit reducing the 
amount claimed in the declaration, the affidavit is totallv 
defective, we submit, in any application of the case to Rich¬ 
mond vs. Cake, 1 App. R. C., 447, upon which the appellant 
seems to rely. There the statement made upon information 
and belief was that there had been an eviction by the mar¬ 
shal, acting under instructions from the plaintiff, and that 
the affiant expected to bring proof of that fact at the trial. 
The court said: 

“It might he difficult, perhaps impossible, upon 
this statement, to hold him for perjury, hut it would 
seem to he the best statement under the circumstances 
he could make. Tie is not supposed to have personal 
knowledge of the instructions given by the plaintiff 
to the marshal. He swears to the fact of eviction, 
and if he was not in fact evicted, he has committed 
perjury.” 

It is respectfully submitted that, the statement in the 
affidavit of defense to the effect “deponent avers in addition 
to the Wilkins-Sheiry Printing Co.’s credit above mentioned, 
he is entitled to other credits upon said note,” and in the 
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original affidavit of defense (page 5 of the Record) “de¬ 
ponent is informed and believes, and expects to prove at the 
trial of this case, other amounts of money have been paid 
upon said note sued upon, for which he is entitled to credit, 
under the agreement aforesaid,” is not the best statement 
under the circumstances the defendant could make, for rea¬ 
sons which we have set forth above; consequently, rather 
than complying with the good faith provision, which seems 
to l>e the crux of the situation in the Cake case, he has not 
complied with it, neither has he complied with Magruder vs. 
Schley, 17 App. D. C., 227, wherein the Richmond vs. Cake 
case is distinguished thus: 

“But when the case of Richmond vs. Cake is care¬ 
fully examined, it is apparent that the source of in¬ 
formation is there indicated, and that the fact al¬ 
leged upon information and belief was one which 
could be proved or disapproved by the officers of the 
law, who participated in the proceedings which gave 
rise to the controversy in the case.” 

There is no such situation in the affidavit of defense filed 
herein. 


Conclusion. 

We therefore submit that the affidavit here is deficient for 
five reasons. 

First. The statements in the affidavit do not show a con¬ 
ditional delivery, but an attempt to set forth a concurrent 
oral agreement. 

Second. An agreement to pay when convenient is too in¬ 
definite to defeat a suit on a note which is definite in its 
terms. 

Third. Prosise having already been bound to the bank 
for a sum equal to the note, and giving his note in discharge 
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of that obligation, there was no consideration for the addi¬ 
tional agreement, if valid. 

Fourth. The seventy-third rule provides that the defend¬ 
ant shall set forth a specified part of the claim which he 
denies, in which event the plaintiff may have judgment 
entered for the amount confessed. The affidavit of defense 
is filed apparently for the purpose of evading that provision 
of the rule and barring the plaintiff from a judgment for 
such amount as defendant might be compelled on oath to 
admit. 

Fifth. That the averments on information and belief, 
and the statement that the defendant “avers,” is not a com¬ 
pliance with the rule as interpreted by this court. 

We therefore respectfully submit that the judgment below 
should be affirmed. 

H. WINSHIP WHEATLEY, 

Attorney for Appellee , 
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